
2014
Published by Getting the Deal Through  

 in association with:
Allens

Anastasios Antoniou LLC
Bae, Kim & Lee, LLC

Bowman Gilfillan
ČAKMAKOVA Advocates

Carey
Castañeda y Asociados

C&C Partners (Chitale & Chitale)
Corpus Legal Practitioners
Davis Polk & Wardwell LLP

D’Empaire Reyna Abogados
Djingov, Gouginski, Kyutchukov & Velichkov

Drew & Napier LLC
Dr Kamal Hossain and Associates

ELIG, Attorneys-at-Law
Elvinger, Hoss & Prussen

Epstein, Chomsky, Osnat & Co & Gilat Knoller & Co
Freshfields Bruckhaus Deringer

GRATA Law Firm
GTG Advocates

Guevara & Gutierrez SC – Servicios Legales
Kinstellar

Koep & Partners
Konnov & Sozanovsky

Kromann Reumert
Lenz & Staehelin

LEX
Mannheimer Swartling

Marques Mendes & Associados
Mason Hayes & Curran

Mboya Wangong’u & Waiyaki Advocates
McMillan LLP

M & M Bomchil
Oppenheim

Posse Herrera Ruiz
Raidla Lejins & Norcous

Revera Consulting Group
Rizkiyana & Iswanto, Antitrust and Corporate Lawyers

Robinson Bertram
Roschier, Attorneys Ltd

Rubin Meyer Doru & Trandafir LPC
Russell McVeagh

Sanguinetti Foderé Abogados
Sele Frommelt & Partners Attorneys at Law Ltd

SimmonsCooper Partners
TozziniFreire Advogados

UGGC Avocats
Vainanidis Economou & Associates

Webber Wentzel
Weerawong, Chinnavat & Peangpanor Ltd

Wikborg Rein
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Legislation and jurisdiction

1	 What is the relevant legislation and who enforces it?

Merger control in Thailand is governed by the Trade Competition 
Act (1999) (the TCA). Section 26 of the TCA prohibits mergers of 
businesses that may result in monopoly or unfair competition, as 
prescribed by the Trade Competition Commission (the TCC), unless 
permission is obtained from the TCC.

The TCA empowers the TCC to enforce the merger control 
provisions. In addition, the TCC is responsible for prescribing noti-
fications to enforce the provisions of the TCA, including issuing noti-
fications concerning the specific process by which a certain merger 
will be examined. In this regard, the TCC is empowered to set a 
minimum threshold of market share, total sales, amount of capital, 
number of shares or quantity of assets that will be subject to prohi-
bition under this section. This is part of the pre-merger notification 
requirement. As no notification pursuant to section 26 has yet been 
issued, the restrictions on mergers are not yet enforceable. Therefore, 
currently a merger in Thailand can be completed without being sub-
ject to permission under section 26.

Please note that the criteria for the pre-merger notification 
requirement was approved by the TCC on 6 June 2013 for the 
following:
•	 �the merger of businesses that have an aggregate market share in 

any market for any goods or services before or after merger of 
30 per cent or more, and a total sales (turnover) or income in the 
preceding year of 2 billion baht or more; and

•	 �the acquisition of shares with voting rights must account for at 
least 25 per cent of the total shares for a public company, or 50 
per cent for a limited company, and the acquisition must result in 
the business of a company or both companies having an aggre-
gate market share of 30 per cent or more in any market of any 
goods or services before or after the acquisition, and a total sales 
volume (turnover) or income in the previous year of at least 2 
billion baht.

However, the above-referenced provision is not yet enforceable, as 
the TCC must assign its legal sub-committee to draft the process 
of formulating the merger notification thresholds and details of the 
criteria for pre-merger filing for particular businesses. Such action is 
required because certain laws currently control certain businesses, 
and it may not be necessary to control all businesses in the market. 
The sub-committee may initially propose criteria to be enforced for 
certain businesses providing particular goods or services that may 
be affected by a merger. Therefore the sub-committee will draft the 
criteria and guidelines for pre-merger filing, and draft the application 
for pre-merger filing, within 90 dates of the assignment date. Once 
the TCC approves the criteria proposed by the sub-committee, the 
TCC will publish a notification on merger control in the Government 
Gazette, and set an effective date for the notification. If a merger that 
is covered by such notification is made on or after the effective date 

of the notification, the merger must be approved by the TCC before 
it can take place. It is possible that the notification will be issued in 
the near future.

2	 What kinds of mergers are caught?

Section 26 of the TCA applies to any merger by a ‘business opera-
tor’ that ‘may result in monopoly or unfair competition.’ Section 3 
of the TCA defines a business operator as a ‘distributor, producer 
for distribution, orderer or importer into Thailand for distribution, 
purchaser for the production or resale of goods, or service provider 
in the course of business’. There are, however, four types of entity as 
specified in section 4 of the TCA that are exempt from enforcement 
under the TCA, which are:
•	 �central, provincial, or local government agencies;
•	 �state enterprises;
•	 �farmers’ groups or cooperative societies recognised by the law 

and operating businesses for the benefit of the occupation of 
farmers; and

•	 �businesses exempted by ministerial regulations.

Pursuant to section 26 of the TCA, the merger of businesses shall 
include the following:
•	 �the merger of a manufacturer and another manufacturer, a dis-

tributor with another distributor, a manufacturer with a distribu-
tor, or a service provider with another service provider, where the 
mergers will result in one business being maintained while the 
other is extinguished or a new business is formed;

•	 �the purchase of all or part of the assets of another business for 
the purpose of controlling business administration policy, admin-
istration or management; and

•	 �the purchase of all or part of the shares of another business for 
the purpose of controlling business administration policy, admin-
istration or management.

Once the transaction is determined to be within the scope of the 
merger of businesses, that transaction will be evaluated against the 
criteria set by the TCC. A business operator who is involved in the 
merger of businesses as aforementioned that triggers the minimum 
threshold as prescribed in the notification by the TCC must obtain 
approval from the TCC.

As the notification prescribing the minimum thresholds has not 
yet been issued, there is no approval required from the TCC.

3	 What types of joint ventures are caught?

Joint ventures are not prescribed in the TCA. However, whether joint 
ventures will be caught depends upon whether the nature of the joint 
ventures involves business operators that fall within the merger of 
businesses’ characteristics that may result in monopoly or unfair 
competition as mentioned in question 2.
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4	 Is there a definition of ‘control’ and are minority and other interests 

less than control caught?

Control is not defined by the TCA, and the TCC has not yet issued 
a notification defining control.

5	 What are the jurisdictional thresholds for notification and are there 

circumstances in which transactions falling below these thresholds 

may be investigated?

Jurisdictional thresholds are to be set by the notification, but no 
notifications have been issued yet. Therefore, there are currently no 
jurisdictional thresholds.

6	 Is the filing mandatory or voluntary? If mandatory, do any exceptions 

exist?

Filing is mandatory if the merger may result in a monopoly or unfair 
competition as prescribed in the notification issued by the TCC. An 
applicant who will perform a merger under section 26 of the TCA 
is required to submit an application to the TCC in accordance with 
the form, rules, procedures, and conditions prescribed by the TCC 
pursuant to section 35 of the TCA. In addition, section 35 of the 
TCA requires an application for approval of a proposed merger of 
businesses, the contents of which must specify at least the following:
•	 �the reasons and necessity for the proposed merger of business;
•	 �the method of achieving the proposed merger of business; and
•	 �the duration of the proposed merger of businesses.

Please note that the TCC has not yet issued any notification on the 
application nor the minimum thresholds on the merger of businesses. 
Therefore, pre-merger filing is not required yet, and there is no noti-
fication prescribing any exceptions.

7	 Do foreign-to-foreign mergers have to be notified and is there a local 

effects test?

Section 26 of the TCA makes no distinction between a domestic 
and foreign business operator. As a result, section 26 applies to 
any merger that may result in a monopoly or unfair competition in 
Thailand.

8	 Are there also rules on foreign investment, special sectors or other 

relevant approvals?

The TCA does not address foreign investment or special sectors. The 
Foreign Business Act BE 2542 (1999) (the FBA) is general legislation 
that regulates foreign investment in Thailand. The FBA regulates 
three categories of activities, as stated in lists 1 to 3. A foreigner (as 
defined in the FBA, including, but not limited to, a company that is 
not registered in Thailand or a company registered in Thailand but 
for which half or more of its total issued shares are held by, or half 
or more of its total capital is owned by, foreigners) is not allowed to 
operate a business set out in list 1, such as the press, farming, for-
estry, and dealing in land. A business in list 2 can be operated only 
with the permission of the minister of commerce, with the approval 
of the Cabinet. The businesses in list 2 include, among others, those 
involving national safety or security, businesses affecting the arts 
and traditional culture, and folk handicrafts, or businesses affecting 
natural resources or the environment. Foreigners may operate busi-
nesses set out in list 3 with the permission of the director general of 
the Department of Commercial Registration, and with the approval 
of the Foreign Business Committee. The businesses set out in list 3 
include those in which Thais are considered unready to compete with 
foreigners, such as construction, accounting, engineering, retail and 
wholesale, any service business, and so on. There are some sectors 

and industries that have specific laws limiting foreign ownership and 
commerce. These sectors include, among others, banking, insurance, 
telecommunications, and land.

These restrictions are not universally applied to all foreign per-
sons. Treaties may provide exceptions for certain foreign nationals. 
For example, certain exceptions apply to persons from the United 
States under the Thai–US Treaty of Amity and Economic Relations. 
Exceptions to the laws may also be granted by the Board of Invest-
ment or by the Industrial Estate Committee to promote investment 
in certain areas with special privileges.

Notification and clearance timetable

9	 What are the deadlines for filing? Are there sanctions for not filing and 

are they applied in practice?

Deadlines and sanctions for non-compliance are subject to the provi-
sions set out in section 35 of the TCA. As no notifications regarding 
the submission of an application have been issued under section 35 
of the TCA, there is no filing deadline stipulated. In any case, if 
a filing is not made for a merger of businesses covered by section 
26 of the TCA, a business operator would be liable to a term of 
imprisonment not exceeding three years, or a fine not exceeding 6 
million Baht, or both. A repeat offender is liable to double the pen-
alty. (Constitutional Court ruling No. 12/2555 (2012) states that any 
provisions that assume the guilt of a managing director, managing 
partner, or other person responsible for the operations of an offender 
that is a legal entity, and that those people should be liable for the 
same penalty as that legal entity, even if those people committed no 
wilful act or had no intention of doing so in relation to that legal 
entity’s offense, are contrary to paragraph 2, section 39 of the Con-
stitution, and are not enforceable under section 6 of the Constitu-
tion.) Also, the TCC may issue a written order requiring the business 
operator to suspend, cease, rectify, or vary such an act, and may pre-
scribe rules, procedures, conditions, and time limits for compliance.  
Non-compliance of such order is subject to imprisonment of between 
one and three years or a fine of between 2 million baht and 6 mil-
lion baht, with a daily fine of not more than 50,000 baht during the 
non-compliance period.

10	 Who is responsible for filing and are filing fees required?

Currently there are no notifications specifying who must file or the 
filing fees. Filing responsibilities and filing fees are subject to notifica-
tion to be issued in accordance with sections 26 and 35 of the TCA.

11	 What are the waiting periods and does implementation of the 

transaction have to be suspended prior to clearance?

Pursuant to section 36 of the TCA, the TCC must complete con-
sideration of an application for a merger within 90 days. When a 
decision cannot reasonably be made within 90 days, the TCC may 
extend for up to 15 days. No merger of businesses can be completed 
before it has been approved by the TCC.

When granting permission, the TCC may set a time period or 
other conditions for the business operator to comply with. If there 
is any change in the economic situation or the facts or the actions 
on which the TCC has based its decision, the TCC may amend, add 
conditions to or cancel the time period or conditions at any time.

12	 What are the possible sanctions involved in closing before clearance 

and are they applied in practice?

Please see question 9. As the relevant notifications are still not issued, 
section 26 of the TCA is still not enforceable, and no case has arisen 
and no precedent is in existence.



www.gettingthedealthrough.com 	 415

Weerawong, Chinnavat & Peangpanor Ltd	 Thailand

13	 Are sanctions applied in cases involving closing before clearance in 

foreign-to-foreign mergers? 

The relevant notifications have not yet been issued. Therefore, sec-
tion 26 of the TCA is still not enforceable, and no cases have arisen 
and there are no existing precedents. If the notification is issued, and 
the merger is made in the Thai jurisdiction and completed before 
clearance, the TCC shall have the power to issue a written order 
requiring the business operator to suspend, cease, rectify or vary such 
an act. The TCC may prescribe rules, procedures, conditions, and a 
time limit for compliance with such an order. In addition if a court 
rules that such an act is an offence under section 26 of the TCA, the 
court shall issue an order requiring the business operator to suspend, 
cease, rectify or vary such an act. Moreover, the offender shall be 
subject to a prison sentence of no more than three years, or a fine of 
no more than 6 million baht, or both. If it repeats such an offence, 
the offender is subject to twice the penalty.

14	 What solutions might be acceptable to permit closing before clearance 

in a foreign-to-foreign merger?

There are no solutions to permit closing before clearance in a foreign-
to-foreign merger.

15	 Are there any special merger control rules applicable to public 

takeover bids?

There are no special rules in the TCA. Takeovers in Thailand are 
subject to the Securities and Exchange Act (1992), as amended (the 
SEC Act) and the relevant takeover notifications. Parties involved 
in public takeover bids should refer to the SEC Act and the relevant 
notifications.

16	 What is the level of detail required in the preparation of a filing?

The notifications regarding pre-merger filings have not yet been 
issued. Therefore, there is no provision prescribing what is required 
for a filing. Please also see question 6.

17	 What is the timetable for clearance and can it be speeded up?

As mentioned in question 11, the TCC must complete consideration 
of an application for a merger within 90 days. However, if a deci-
sion cannot reasonably be completed within such period, the TCC 
may extend for up to 15 days. There is no provision in the TCA for 
speeding up the application process.

18	 What are the typical steps and different phases of the investigation?

No notifications or guidelines for the merger of businesses approval 
process have been issued yet. According to the present steps as speci-
fied in the TCA, the general investigation consists of an application 
by the business operator for permission to merge, followed by a deci-
sion by the TCC within 90 days, with an extension of up to 15 days. 
The TCC’s decision may be submitted to the Appellate Committee 
for appeal within 30 days following the TCC’s decision. The Appel-
late Committee must consider and decide appeals within 90 days 
following receipt of the appeal. The decision of the Appellate Com-
mittee is final under the TCA. Please see more details in question 32.

Substantive assessment 

19	 What is the substantive test for clearance?

The substantive test for clearance is that the merger:
•	 �is reasonably necessary in the business;
•	 �is beneficial to business promotion;

•	 �has no serious harm on the economy; and
•	 �has no material effect on the due interest of consumers in general.

20	 Is there a special substantive test for joint ventures?

No. As long as the joint ventures are business operators that fall 
within the merger of businesses characteristics that may result in 
monopoly or unfair competition, the same test as mentioned in ques-
tion 19 will be applied.

21	 What are the ‘theories of harm’ that the authorities will investigate?

The TCA primarily sets out broad provisions for any merger that 
result in monopolies or unfair competition as prescribed in a noti-
fication by the TCC. At present, the notification has not yet been 
promulgated, and there is no specific provision on this matter.

22	 To what extent are non-competition issues (such as industrial policy or 

public interest issues) relevant in the review process?

Please see substantive test for clearance in question 19.

23	 To what extent does the authority take into account economic 

efficiencies in the review process?

Economic efficiency is given a prominent role under the TCA as 
a criterion for approval of a merger of businesses, if a merger of 
businesses meets the criterion of the substantive test for clearance as 
mentioned in question 19.

Remedies and ancillary restraints

24	 What powers do the authorities have to prohibit or otherwise interfere 

with a transaction?

If a business operator fails to comply with the TCA, including rel-
evant notifications, the TCC has the power to suspend, cease, rectify 
or vary the merger. Additionally, in approving a merger of businesses, 
the TCC may set a time period or any condition for compliance upon 
approval. Even after approving a merger, the TCC may amend, add 
conditions to, or revoke the time period or conditions at any time 
when, in the opinion of the TCC, economic conditions, the facts or 
the actions on which the TCC has based its decision have changed.

25	 Is it possible to remedy competition issues, for example by giving 

divestment undertakings or behavioural remedies?

It is possible as, in granting permission, the TCC has a broad power 
to specify the time or any condition for compliance.

26	 What are the basic conditions and timing issues applicable to a 

divestment or other remedy?

There is no specific condition and timing prescribed under the TCA. 
The notification is still not yet issued, and as yet there is no guideline 
issued under these conditions and timing. As mentioned in ques-
tion 25 of the TCA, the TCC has the power to fix the time or any 
condition for compliance, and may specify any relevant condition 
or timing.

27	 What is the track record of the authority in requiring remedies in 

foreign-to-foreign mergers?

There are still no provisions or precedents on this matter.



Thailand	 Weerawong, Chinnavat & Peangpanor Ltd

416	 Getting the Deal Through – Merger Control 2014

28	 In what circumstances will the clearance decision cover related 

arrangements (ancillary restrictions)?

There is no specific provision, notification or guideline in this matter. 
However, the TCC has authority to, among other things, issue any 
regulations or notifications relating to the merger that may result in 
monopoly or unfair competition as mentioned in section 26 of the 
TCA.

Involvement of other parties or authorities

29	 Are customers and competitors involved in the review process and 

what rights do complainants have?

Pursuant to the authority of the TCC under the TCA, the TCC is 
empowered to invite any person to give facts, explanation, advice or 
opinions. Therefore, customers and competitors may be invited to 
provide information as required.

In addition, any person suffering an injury due to a violation of 
the TCA can initiate an action for compensation from the violator. 
Therefore, any persons (including the customers and the competitors) 
who suffer due to such a violation are then entitled to file complaints. 
Furthermore, the TCA specifically allows consumer protection com-
mission or organisations to initiate actions for compensation. The 
actions must be submitted to the court within one year from the 
date that the injured party knows or should have had knowledge of 
the violation.

30	 What publicity is given to the process and how do you protect 

commercial information, including business secrets, from disclosure?

The TCA does not require any public disclosure of the process. How-
ever, as the TCC is entitled to set the rules, procedures and conditions 
in applying for approval, this will not be known until the relevant 
notifications are promulgated.

Commercial information is protected from disclosure by section 
53 of the TCA. Any person who discloses restricted or confiden-
tial information concerning the business or operation of a business 
operator can be subject to imprisonment of not exceeding one year, 
or a fine not exceeding 100,000 baht, or both, if the information 
was acquired or known as a result of compliance with the TCA. 
Persons are exempt from the disclosure provision if the information 
is disclosed in the course of performance of a government service or 
for the purpose of an inquiry or trial. In addition, if the disclosed 
information is regarded as a trade secret under the Trade Secret Act 
(2001), the violator is subject to a penalty under the Act, and the 

violator is required to pay compensation for misconduct at actual 
damages under the tort provision that the injured person incurred.

31	 Do the authorities cooperate with antitrust authorities in other 

jurisdictions? 

Thailand has signed economic partnership agreements with certain 
countries and such agreements establish collaboration on antitrust 
issues. Thailand is also a member of the International Competition 
Network (ICN) for mergers and other competition issues. However, 
the ICN does not facilitate cooperation in enforcement, only in estab-
lishing best practices for enforcement of competition rules.

Except for the agreements as referred to above, there is no spe-
cific agreement on this issue.

Judicial review

32	 What are the opportunities for appeal or judicial review?

Under the TCA, business operators are permitted to appeal two types 
of actions by the TCC: orders to suspend, cease, rectify or vary the 
merger that has not obtained approval from the TCC under sec-
tion 26 of the TCA; and orders to grant (with conditions) or deny 
approval on merger of businesses pursuant to section 37 of the TCA. 
The business operator who disagrees with the order may submit an 
appeal to the Appellate Committee for reconsideration. The determi-
nation of the Appellate Committee is final under the TCA.

In the case that the business operator is still unsatisfied with 
the Appellate Committee’s decision, he can challenge such decision 
before the Administrative Court according to the procedure specified 
in the Act on Establishment of Administrative Courts and Adminis-
trative Procedure (1999), as amended.

No notifications under section 26 have been issued yet. There-
fore, the merger can be completed without permission as set out 
under section 26, and no cases have arisen and there are no existing 
precedents.

33	 What is the usual time frame for appeal or judicial review?

Appeal to the Appellate Committee must be made within 30 days 
following the receipt of the TCC’s decision, and the Appellate Com-
mittee’s decision must be made within 90 days following the filing 
of the appeal. Also, the business operator must file an appeal to the 
Administrative Court of the First Instance within 90 days following 
receipt of the Appellate Committee’s decision.
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Enforcement practice and future developments

34	 What is the recent enforcement record of the authorities, particularly 

for foreign-to-foreign mergers?

No enforcement actions have been taken yet, as the notification is 
still not issued, and pre-merger filing is not required.

35	 What are the current enforcement concerns of the authorities?

No enforcement actions have been taken yet, as the notification is 
still not issued, and pre-merger filing is not required.

36	 Are there current proposals to change the legislation?

The proposal on pre-merger notification has been submitted to the 
relevant authority, but no notifications have been issued yet.




